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SUPERIOR COURT OF THE STATE OF CALIFORNIA 


IN AND FOR THE CITY AND COUNTY OF SAN FRANCISCO 


BRIAN BORLAND, DANIEL HARRIS 
DOUGLAS FLEMMING, JASON VEST 
JOSEPH ATCHAN, JULIO VALLE 
KAITLYN LANPHEAR, KAYLA WATSON 
MARK DASCCNZO, MICHAEL HANDS 
MICHAEL RAMIREZ, QUENTIN 
WILLIAMS, RYAN LATIMER, SEAN 
JACKSON, STEPHEN LISMOURSKI, 
TIFFANY DARSON ,TROY WILLIAMS, 
ZACHARY HOLMES,TONY EVANS, 
KEITHEN WYRICK 

Plaintiffs, 


V. 


BMS INVESTMENTS 1, LLC, TENDERLOIN 
HOUSING CLINIC, INC. AND DOES 1-10, 


Defendants. 


CGC-24-614/108 


CASE NO. 


COMPLAINT FOR DAMAGES 

1. Negligence 

2. Breach of Contract 

3. Breach of the Implied Warranty of 
Habitability 

4. Violation of Statute (Civil Code §§ 
1941.1, 1941.3, 1942.4, Health & Safety 
Code 17920.3) 

5. Retaliation in Violation of Statute (Civil 
Code 1942.5) 

6. Unfair Business Practices in violation of 
Bus. & Professions Code § 17200 

7. Violation of Health and Safety Code § 
13260 

8. Nuisance 


DEMAND FOR JURY 


THE PARTIES 
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l. Plaintiff Brian Borland, (“Borland110”) is an individual and current tenant within the 
City and County of San Francisco, and lives at 440 Eddy Street, Unit #110 San Francisco, CA, 
94108. 440 Eddy Street is a Single Room Occupancy ( “SRO”’) building at the corner of Eddy 
and Leavenworth Street in San Francisco (“Premises”). 

2: Plaintiff Daniel Harris, (“Harris121”) is an individual and current tenant within the City 
and County of San Francisco, and lives at 440 Eddy Street, Unit #121, SF, CA, 94102. 

3. Plaintiff Douglas Flemming, (“Flemming304’) is an individual and current tenant within 
the City and County of San Francsico, and lives at 440 Eddy Street, Unit #304, SF, CA, 94102. 
4. Plaintiff Jason Vest, (“Vest302”) is an individual and current tenant within the City and 
County of San Francisco, and lives at 440 Eddy Street, Unit #302, SF, CA, 94102. 

5. Plaintiff Joseph Atchan, (“Atchan314”) is an individual and current tenant within the Cit 
and County of San Francisco, and lives at 440 Eddy Street, Unit #314, SF, CA, 94102. 

6. Plaintiff Julio Valle, (“Valle104’’) is an individual and current tenant within the City and 
County of San Francisco, and lives at 440 Eddy Street, Unit #104, SF, CA, 94102. 

7. Plaintiff Katilyn Lanphear, (“Lanphear509”) is an individual and current tenant within 
the City and County of San Francisco, and lives at 440 Eddy Street, Unit #509, SF, CA, 94102. 
8. Plaintiff Kayla Watson, (““Watson418”) is an individual and current tenant within the Cit 
and County of San Francisco, and lives at 440 Eddy Street, Unit #418, SF, CA, 94102. 

9. Plaintiff Mark Dasccnzo, (““Dasccnzo0415) is an individual and current tenant within the 
City and County of San Francisco, and lives at 440 Eddy Street, Unit #415, SF, CA, 94102. 

10. Plaintiff Michael Hands, (“Hands323”) is an individual and current tenant within the City 
and County of San Francisco, and lives at 440 Eddy Street, Unit #323, SF, CA, 94102. 

11. Plaintiff Michael Ramirez, (“Ramirez316’’) is an individual and current tenant within the 
City and County of San Francisco, and lives at 440 Eddy Street, Unit #316, SF, CA, 94102. 

12, Plaintiff Quentin Williams, (“Williams422”) is an individual and current tenant within 
the City and County of San Francisco, and lives at 440 Eddy Street, Unit #422, SF, CA, 94102. 
13. Plaintiff Ryan Latimer, (“Latimer409”) is an individual and current tenant within the City 


and County of San Francisco, and lives at 440 Eddy Street, Unit #409, SF, CA, 94102. 
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14. Plaintiff Sean Jackson, (“Jackson221”) is an individual and current tenant within the City 
and County of San Francisco, and lives at 440 Eddy Street, Unit #221, SF, CA, 94102. 

15. Plaintiff Stephen Lismourski, (“Lismourski411”) is an individual and current tenant 
within the City and County of San Francisco, and lives at 440 Eddy Street, Unit #411, SF, 94102 
16. Plaintiff, Tiffany Darson (“Darson115”) is an individual and current tenant within the 
City and County of San Francisco, and lives at 440 Eddy Street, Unit #115, SF, CA, 94102. 

17. Plaintiff, Troy Williams (“Williams308”) is an individual and current tenant within the 
City and County of San Francisco, and lives at 440 Eddy Street, Unit #308, SF, CA, 94102. 

18. Plaintiff, Zachary Holmes (“Holmes317”) is an individual and current tenant within the 
City and County of San Francisco, and lives at 440 Eddy Street, Unit #317, SF, CA, 94102. 

19. Plaintiff Tony Evans, (“Evans215”’) is an individual and current tenant within the City 
and County of San Francisco, and lives at 440 Eddy Street, Unit #215, SF, CA, 94102. 

20. Plaintiff Keithen Wyrick (“Wyrick306”) is an individual and current tenant within the 
City and County of San Francisco, and lives at 440 Eddy Street, Unit #306, SF, CA, 94102. 

21, Defendant BMS Investments 1, LLC, (“LLC”) has been the property owner of the 
Premises at all times relevant to this Complaint. 

22. Defendant Tenderloin Housing Clinic, Inc., (“THC”) has been the property manager for 
the Premises at all times relevant to the Complaint. 

23. The true names and capacities of the Defendants sued as Does are unknown to Plaintiffs. 
Once Plaintiffs become aware of the true names and capacities of Defendants sued as Does, 
Plaintiffs will amend the Complaint to reflect the true names and capacities of those Defendants. 
In committing the acts complained of herein, each Defendant acted as an authorized agent, 
employee, or other representative of each other Defendant. Each act of each Defendant 
complained of herein was committed within the scope of the said agency, employment, or other 
representation. References to “Defendant” or “Defendants” shall mean all of them, unless the 
context suggests otherwise. 

// 

// 
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JURISDICTION AND VENUE 
24. This court is the proper court because the making of the written contract (lease) which is 
the subject of this action occurred exclusively within the jurisdictional area of the City and 
County of San Francisco. Further, Plaintiffs? damages were suffered within the jurisdictional 
area of the City and County of San Francisco. 
25. Plaintiffs have suffered damages which include but are not limited to property loss, 
bodily injury, loss of services, loss of use and emotional distress in amounts to be demonstrated 
by proof at the time of trial. Each loss was proximately caused by Defendants’ acts and/or 
omissions and those of their employees, agents and representatives. 
26. In committing the acts complained of herein, Defendants acted willfully and with malice, 
oppression, and bad faith, intending by their acts to cause Plaintiffs to involuntarily vacate their 
homes or sustain other damages. Plaintiffs are entitled to recover punitive damages to the extent 
allowable by law. 
27: At all times relevant, Plaintiffs are or were lawful residential tenants of Defendants at the 
Premises located at 34 Sixth Street, San Francisco, CA, 94103, secured by a written lease 
agreement. Implied in the lease agreement was the warranty of habitability and the covenant of 
quiet use and enjoyment. 
RELEVANT BACKGROUND 

28. At the time Defendants entered into possession of their respective units at the Premises, 
and thereafter during the Plaintiffs’ tenancies, there existed and continued to exist certain defects 
in the Premises not caused by Plaintiffs which rendered the Premises uninhabitable for 
occupancy. These defects include but are not limited to the following: 

e Severe infestation of roaches; 

e Severe infestation of mice and rats; 

e Presence of black mold in Common Restrooms/Showers and Tenant Rooms; 

e Unsanitary bathrooms including clogged toilets and non-functioning toilets throughout 

the building; 


e Water dripping from ceiling indicating leaking plumbing and water intrusion; 
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e Hazardous and defective plumbing installations of fixtures that allowed for toxic mold 
growth; 

e Most units do not have carbon monoxide detectors or working smoke detectors; 

e Door Jambs that do not lock properly; 

e Non-Working electrical outlets; 

e Windows that are cracked and never repaired so as to allow for weather intrusion; 

e Unlawful rent increases and collection practices. 
29. The Premises is also considerably unsafe both inside of the building and directly outside 
of the Premises. A lack of security allows individuals who are not residents to enter the Premises 
to commit crime and use narcotics wherever they please. Plaintiffs have been subjected to theft, 
threats of violence, physical assaults, and constant harassment by other tenants and individuals 
not residing at the property. This factor also contributes to additional debris including drug 
paraphernalia like glass pipes and needles, garbage and other debris throughout the building. 
This is exacerbated by the lack of doors that lock. 
30. Outside of the Premises is an open drug market with all the crime that stems from 
narcotics trade and sales, including robberies and homicide. Defendants have taken no steps to 
prevent any of this activity within areas subject to their reasonable control. 
31. Plaintiffs, individually and collectively, have complained repeatedly to Defendants about 
the defects affecting the habitability of the Premises. Defendants, and each of them, knew of 
defects directly and were informed of the defective conditions but failed to remediate the defects 
so as to render the Premises habitable. 
32. When Plaintiffs complained about the Premises, they were subject to intimidation, 
harassment and threats of eviction by the Defendants in retaliation for their complaints. 
// 
// 
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FIRST CAUSE OF ACTION 
By all Plaintiffs as to all Defendants 
Negligence 
33. The allegations of the foregoing paragraphs are realleged and incorporated herein by 
reference. 
34. Defendants by their relationship as landlords owed a duty of care to Plaintiffs. 
Defendants by the acts and omissions detailed above breached their duty of care to Plaintiffs. 
35. Defendants’ breach of their duty of care directly and proximately caused the damages, 


entitling Plaintiffs to recover damages according to proof. 


SECOND CAUSE OF ACTION 
By all Plaintiffs as to all Defendants 
Breach of Contract 


36. The allegations of the foregoing paragraphs are realleged and incorporated herein by 
reference. 

37. Plaintiffs and Defendants had contracts, to wit, leases, the essential terms of which were 
as follows: Plaintiffs for their part would pay an agreed-upon sum for rent at an agreed-upon 
time. Defendants, for their part, would provide habitable premises for Plaintiffs to occupy as 
residences. 

38. Plaintiffs performed all terms of the contract which they were obliged to perform, or 
Plaintiffs were excused from performing them. 

39. Defendants breached the terms of the contracts by failing to provide habitable premises t 
the Plaintiffs in the manner otherwise detailed herein. 

40. Defendants’ breach gave rise to damages which Plaintiffs are entitled to recover, 


according to proof. 
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THIRD CAUSE OF ACTION 
By All Plaintiffs as to all Defendants 
Tortious Breach of the Implied Warranty of Habitability 


41. The allegations of the foregoing paragraphs are realleged and incorporated herein by 
reference. 

42. By renting the Premises to Plaintiffs, Defendants impliedly warranted to provide and 
maintain those Premises in a habitable condition. Defendants owed a legal duty to Plaintiffs to 
provide and maintain habitable Premises. By committing the acts and omissions complained of 
above, Defendants breached their duty. Defendants’ breach of their legal duty proximately 
caused the damages to Plaintiffs complained of. 

43. As a proximate result of Defendants’ unlawful acts against Plaintiffs, Plaintiffs have 
suffered and continue to suffer damages in an amount according to proof. 

44. Defendants committed the acts alleged herein maliciously, fraudulently and oppressively, 
with the wrongful intention of harassing Plaintiffs, from an improper and evil motive amounting 
to malice, and in conscious disregard of Plaintiffs’ rights and safety. Plaintiffs are therefore 


entitled to recover punitive damages from Defendants. 


FOURTH CAUSE OF ACTION 
By all Plaintiffs as to all Defendants 
Violation of Statutes under Civil Code sections 1941.1, 1941.3, 1942.4, 
and Health and Safety Code section 17920.3 


45. The allegations of the foregoing paragraphs are realleged and incorporated herein by 
reference. 

46. The laws of the State of California, including but not limited to California Civil Code 
§§1941.1, 1941.3 and Health & Safety Code § 17920.3 require Defendants to provide and 
maintain habitable Premises for Plaintiffs. By their acts and omissions as alleged hereinabove, 
Defendants, and each of them, violated Civil Code §§ 1941, 1941.3 and Health and Safety Code 
§17920.3. In so doing, Defendants caused and proximately caused the damages and injuries to 


Plaintiffs complained of herein, entitling Plaintiffs to damages according to proof. 
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47. Further, Defendants were informed in writing by a public officer or employee who is 
responsible for the enforcement of housing laws of the above-enumerated dilapidations and 
substandard conditions; the conditions were such as to endanger the life, limb, health, property, 
safety, or welfare of the public or the occupants of the building; they existed and were not abated 
35 days beyond date of service of the public officer’s notice, and were not cause by acts or 
omissions of the tenants. As such, Plaintiffs are entitled to an award of special damages and the 
cost of their reasonable attorney fees as detailed in Civil Code section 1942.4. 

48. Defendants committed the acts alleged herein maliciously, fraudulently and oppressively, 
with the wrongful intention of harassing Plaintiffs, from an improper and evil motive amounting 
to malice, and in conscious disregard of Plaintiffs’ rights and safety. Plaintiffs are therefore 


entitled to recover punitive damages from Defendants in an amount according to proof. 


FIFTH CAUSE OF ACTION 
By all Plaintiffs as to all Defendants 
Retaliation in Violation of Civil Code § 1942.5 


49. The allegations of the foregoing paragraphs are realleged and incorporated herein by 
reference. 

50. California Civil Code § 1942.5 makes it unlawful for a landlord to retaliate against 
tenants who complain about their housing tenantability with threats of eviction, causing a tenant 
to quit involuntarily, increasing the rent, or decreasing any services. 

51. By their acts, Defendants violated Civil Code § 1942.5, and did so in a fashion that was 
fraudulent, oppressive, and malicious; Plaintiffs are entitled to an award of damages according to 


proof, to an award of punitive damages, and to an award of their reasonable attorney fees. 


SIXTH CAUSE OF ACTION 
By all Plaintiffs as to all Defendants 
Unfair Business Practices in Violation of B&P§ 17200 
52. The allegations of the foregoing paragraphs are realleged and incorporated herein by 


reference. 
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53. California Business & Professions Code § 17200 makes it unlawful to engage in 
unlawful, unfair or fraudulent business acts or practices. 

54. By the acts and omissions alleged hereinabove, Defendants engaged in business acts and 
practices which were variously unlawful, unfair, and fraudulent. Plaintiffs are entitled to the 


restoration of monies taken from them by these unlawful, unfair, and fraudulent business 


practices. 
SEVENTH CAUSE OF ACTION 
By all Plaintiffs as to all Defendants 
Violation of Health & Safety Code § 13260 et. seq. 
55. The allegations of the foregoing paragraphs are realleged and incorporated herein by 
reference. 


56. California Health and Safety Code section 13260 et seq. obligates Defendants to install a 
carbon monoxide alarm device in each dwelling unit intended for human occupancy on or before 
January 1, 2013. 

57. Defendants failed to install such devices on the Premises, and have not done so. 

58. Under Health and Safety Code section 17926, Plaintiffs are entitled to an award of actual 


damages of up to $100, exclusive of court costs and attorney fees, according to proof. 


EIGHTH CAUSE OF ACTION 
By all Plaintiffs as to all Defendants 
Nuisance 


59. The allegations of the foregoing paragraphs are realleged and incorporated herein by 
reference. 

60. Defendants created a nuisance at the Property by interfering with Plaintiffs’ use and 
enjoyment of the Property by allowing the conditions named above and others, to exist after 
being informed of their existence and being given an ample opportunity to correct these 


conditions. 
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6l. The aforementioned conditions were harmful to Plaintiffs’ health, offensive to Plaintiffs’ 
senses, and obstructed the free use of the property so as to infer with the comfortable enjoyment 
of the property. 

62. Plaintiffs made several complaints to all Defendants regarding the uninhabitable 
conditions of plaintiff s apartment and Defendants failed and refused to remedy the conditions. 
63. As a direct and proximate result of the aforementioned conditions on the subject premises 
Plaintiffs were reasonably annoyed and/or disturbed by the condition of each of their respective 
units. Furthermore, Plaintiffs were harmed by these conditions and incurred out of pocket 
expenses, suffered emotional distress, and did not receive the full benefit of Plaintiffs’ home. 
The harm to Plaintiffs outweighs any potential benefits, if any exist, of Defendants' conduct. As 
a direct and proximate cause of Defendants’ failures. Plaintiffs suffered damages as specified in 
this complaint. 

64. | Wherefore Defendants are liable to Plaintiffs for damages caused thereby, according to 


proof at trial. 


EXEMPLARY DAMAGE ALLEGATION 

65. The allegations of the above paragraphs are incorporated herein by reference. 

66. Defendants’ acted to cause injury or was despicable and undertaken with a willful and 
knowing disregard of the rights or safety of others in that their persistent failure to 
maintain minimal standards of habitability in the Premises — even after multiple, repeated 
notices from Plaintiffs to do so — reflects awareness of the probable dangerous 
consequences of their conduct, which they deliberately failed to avoid; additionally, their 
disregard is shown by their retaliatory actions against Plaintiffs in blatant contravention 
of law and in a fashion which caused Plaintiffs unnecessary and gratuitous hardship. 
Defendants acted maliciously within the meaning of section 3294. 

67. | Defendants’ acted to cause injury or was despicable and undertaken with a willful and 
knowing disregard of the rights or safety of others in that their persistent failure to 


maintain minimal standards of habitability in the Premises — even after multiple, repeated 
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69. 


notices from Plaintiffs to do so — reflects awareness of the probable dangerous 
consequences of their conduct, which they deliberately failed to avoid; additionally, their 
disregard is shown by their retaliatory actions against Plaintiffs in blatant contravention 
of law and in a fashion which caused Plaintiffs unnecessary and gratuitous hardship. 
Defendants acted maliciously within the meaning of section 3294. 

Defendants’ conduct was such as to intentionally misrepresent and conceal material facts 
in a fashion intending to cause harm to Plaintiffs, in that Defendants represented to 
Plaintiffs their intention to provide them clean, habitable units for the their use; 
additionally, Defendants acted fraudulently towards Plaintiffs’ payors in misrepresenting 
the units as habitable when in fact they were not. Defendants acted fraudulently within 
the meaning of section 3294. 


Defendants’ conduct as detailed above was thus malicious, fraudulent, and oppressive 


within the meaning of California Civil Code § 3294. Accordingly, Plaintiffs should recover, in 


addition to all compensatory damages, exemplary damages to deter similar conduct in the future, 


make an example of Defendants, and punish Defendants. 


DEMAND FOR JURY TRIAL 


Plaintiffs demand a jury trial on all matters properly so tried. 


PRAYER FOR RELIEF 
WHEREFORE, Plaintiffs pray for judgment as follows: 
For general and special damages according to proof; 
For statutory damages; 


That Defendants be ordered to abate all conditions which cause the nuisance; 


I Oo w p 


The recordation of an abstract of judgment in this case constitutes a prior lien that 
may be held on the Property by any Defendant to this action. 
E. Prejudgment interest, unless duplicative of relief obtained under other causes of 


action; 
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For attorney’s fees pursuant to statute including but not limited to California Civil 
Codes §§ 1941.3, 1942.4. 

G. That Defendants disgorge all wrongfully retained profits under Business and 
Professions Code section 17200; 


H. For punitive damages according to proof; 


— 


For any and all other relief which the Court deems proper and just. 


Dated: April 19, 2024 
//Edward M. Higginbotham// 


Edward M Higginbotham 
Attorney for Plaintiffs 
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